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Vii 
Citation of Statutes 
TITLE 18, UNITED STATES CODE 


$1955. Prohibition of illegal gambling businesses 


‘a) Whoever conducts, finances, manages, supervises, 
directs, or owns all or part of an illegal gambling busi- 
ness shall be fined not more than $20,000 or imprisoned 
not more than five years, or both. 


(b) As used in this section— 


(1) “illegal gambling business” means a gambling 
business which— 
(i) is a violation of the law of a State or 
political subdivision in which it is conducted; 
(ii) involves five o moie persons who con- 
duct, finance, manage, supervise, direct, or own 
all or part of such business; and 


(iii) has been or remains in substantially con- 
tinuous operation for a period in excess of thirty 
days or has a gross revenue of $2,000 in any 
single day. 


(2) “gambling” includes but is not limited to 
pool-selling, beokmaking, maintaining slot ma- 
chines, roulette wheels or dice tables, and condnet- 
ing lotteries, policy, bolita or numbers games, or 
selling chances therein. 


(3) “State” means any State of the Uni d 
States, the District of Columbia, the Common- 
wealth of Pueyt Rico, and any territory or pos- 
session of the United States. 


(ec) If five or more persons conduct, finance, manage, 
supervise, direct, or own all or part of a gambling busi- 


Vili 


ness and such business operates for two or more succes- 
sive days, then, for the purpose of obtaining warrants for 
arrests, interceptions, and other searches and seizures, 
probable cause that the business receives gross revenue 
in excess of $2,000 in any single day shall be deemed to 
have been established. 


(d) Any property, including money, used in violation 
of the provisions of this section may be seized and for- 
feited to the United States. All provisions of law .e- 
lating to the seizures, summary, and judicial forfeiture 
procedures, and condemnation of vessels, vehicles, mer- 

undise, and baggage for violation of the customs laws; 
the disposition of such vessels, vehicles, merchandise, and 
baggage or the proceeds from such sale; the remission or 
mitigation of su 1 forfeitures; and the compromise of 
claims and the award of compensation to informers in 
respect of «ich forfeitures shall apply to seizures and 
forfeitures incurred or alleged to have been incurred under 
the provisions of this section, insofar as applicable and 
noi inconsistent with such provisions. Such duties as are 
imposed upon the collector of customs or any other person 
in respect to the seizure and forfeiture of vessels, vehicles, 
merchandise, and baggage under the customs laws shall 
be performed with respect to seizures and forfeitures of 
property used or intended for use in violation of this sec- 
tion by such officers, agents, or other persons as may be 
designated for that purpose by the Attorney Gene ‘al. 


(e) This section shall not apply to any bingo game, 
lottery, or similar game of chance conducted by an organ- 
ization exempt from tax under paragraph (3) of subsec- 
tion (c) of section 501 of the Internal Revenue Code of 
1954, as amended, if no part of the tross receipts derived 
from such activity inures to the bcuwefits of any priva 
shareholder, member, or employee of such organization 
except as compensation for actual expenses incurred by 
him in the conduct of such activity. 


x 


Added Pub. L. 91-452, Title VIII, § 803(c), Oct. 15, 1970, 
84 Stat. 937. 


$3161. Time limits and exclusions 


(a) In any case involving a defendant charged with 
an offense, the appropriate judicial officer, at the earliest 
practicable time, shall, after consultation with the coun- 
sel for the defendant and the attorney for the Covern- 
ment, set the case for trial on a day certain, or list it for 
trial on a weekiy or other short-term trial calendar at a 
place within the judicial district, so as to assure a speedy 
trial. 


(b) Any information or indictment charging an in- 
dividual with the commission of an offense shall be filed 
within thirty days from the date on which such individual 
was arrested or served with a summcns in connection 
with such charges. If an individual has been charged 
with a felony in a district in which no grand jury has 
been in session during such thirty-day period, the period 
of time for filing of the indictment shall be extended an 
additional thirty days. 


(ic) The arraignment of a defendant charged in an 
information or indictment with the commission of an 
offense shall be held within ten days from the filing date 
(and making public) of the information or indictment, 
or from the date a defendant ha: been ordered held to 
answer and has appeared before a judicial officer of the 
court in which such charge is pending whichever date 
last occurs. Thereafter, where a plea of not guilty is 
entered, the trial of the defendant shall ce mence within 
sixty days from arraignment on the in aation or in- 
dictment at such place, within the district, as fixed by 
the appropriate judicial officer. 


id) If any indictment or information is dismissed 
upon motion of the *-fendant, or any charge contained in 


a complaint ‘ainst an individual is dismissed or 


otherwise dropped, and thereafter a complaint is _filec. 


against such defendant or individual charging him with 
the same offense 0i ffense based on the same conduct 
or arising from the same criminal episode, or an infor- 
mation or indictment is filed cherging such defendant 
with the same offense or an offense based on the same 
conduct or arising from the same criminal episode, the 
provisions of subsections (b) and (c) of this section shall 
be applicable with respect to such subsequent complaint, 
ind:*tment, or infermation, as the case may be. 


(e) If the defendant is to be tried again following a 
declaration by the trial judge of a mistrial or following 
an order of such judge for a new trial, the trial shall 
commence within sixty days from the date the action oc- 
casioning the retrial becomes final. If the defendant is to 
be tried again following an appeal or a collateral attack, 
the trial shall commence within sixty days from the date 
the action oceasioning the retrial becomes final, except 
that the court retrying the case may extend the period 
for retrial not to exceed one hundred and eighty da; 
fyom the date the action occasioning the retrial becomes 
final if unavailability of witnesses or other factors result- 
ing from passage of time shall make trial within sixty 
days impractical. 


(f) Notwithstanding the provisions of subsection (b) 
of this section, for the first twelve-calendar-month period 
following the effective date of this section as set forth in 
section 3163(a) of this chapter the time limit impose’ 
with respect to the period between arrest and indictment 
by subsection (b) of this section shall be sixty days, for 
the second such twelve-month period such time limit shall 
be forty-five days and for the third such period such time 
limit shall be thirty-iive days. 


xi 


(o) Nov **h-ta iding the provisions of subsection (c) 
of this sectio, tur the first twelve-calendar-month period 
following the effective date of this section as set forth in 
section 3163(b) of this chapter, the time limit with re- 
spect to the period between arraignment and trial im- 
posed by subsection (c) of this section shall be one hun- 
dred and eighty days, for the second such twelve-month 
period such time limit shall be one hundred and twenty 
days, and for the third such period such time limit with 
respect to the period between arraignment and trial sha:] 
be eis ity days. 


(h) The following periods cf delay shall be excluded 
in computing the time within which an information or 
an indictm_nt must be filed, ur in computing the time 
within which the trial of any such offense :nust com- 
mence: 


(1) Any period of delay resulting from other 
proceedings concerning the defendant, ineding 
but not limited to— 

(A) delay resulting from an examination of 
the defendant, and hearing on, his mental com- 
petency, or physical incapacity ; 


(B) delay resulting from an examination of 
the defendant pursuant to section 2902 of title 
28, United States Code; 


(C) delay resulting from trials with respect 
to other charges against the defendant; 

(D) delay resulting from interlocutory ap- 
peals ; 

(E) delay resulting from hearings on pre- 
trial motions; 

(F) delay resulting from proceedings relat- 
ing to transfer from other districts under the 
Federal Rules of Criminal Procedure; and 


xii 


(G) delay reasonably attributable to any 
period, not to exceed thirty days, during which 
any proceeding concerning the defendant is ac- 


] 
tually under advisement. 


(2) Any period of delay during which prosecution is 
deferred by the attorney for the Government pursuant 
to written agreement with the defendant, with the ap- 
proval of the court, for the purpose of allowing the de- 
fendant to demonstrate his good conduct. 


(3)(A) Any period of delay resulting from the ab- 
sence or unavailability of the defendant or an essential 
witness. 

(B) For purposes of subparagraph (A) of this para- 
a defendant or an essential witness shall be con- 
sidered absent when his whereabouts are unknown and, 
in addition, he is attempting to avoid apprehension or 
yrosecution or his whereabouts cannot be determined by 
For purposes of such subparagraph, a 


graph, 


due diligence. 
defendant or an essential witness shall be considered un- 
available whenever his whereabouts are known but his 
presence for trial cannot be obtained by due diligence or 
he resists appearing at or being returned for trial. 


(4) Any period of delay resulting from the fact that 
the defendant is mentally incompetent or physically un- 
able to stand trial. 

(5) Any period of delay resulting from the treatment 
of the defendant pursuant to section 2902 of title 28, 
United States Code. 


(¢) If the information or indictment is dismissed upon 
motion of t!.2 attorney for the Government and thereafter 
a charge is filed against the defendant for the same 
offense, or any offense required to be juined with that 
offense, any period of delay from the date the charge was 


xiii 


dismissed to the date the time limitation would commence 
to run as to the subsequent charge had there been no 
previous charge. 


{ 


7) A reasonable period of delay when the defendant 
is joined for trial with a co-defendant as to whom the 
time for tvial has not run and no motion for severance 
has been granted. 


(8)(A) Any period of delay resulting from a continu- 
ance granted by any judge on his own motion or at the 
request of the defendant or his counsel or at the request 
of the attorney for the Government, if the judge granted 
such continuance on the basis of his findings that the 
ends of justice served by taking such action outweigh the 
best interest of the public and the defendant in a speedy 
trial. No such period of delay resulting from a continu- 
ance granted by the court in accordance with this para- 
graph shall be excludable under this subsection unless the 
court sets forth, in the record of the case, either orally 
or in writing, its reasons for finding that the ends of 
justice served by the granting of such continuance out- 
weigh the best interests of the public and the defendanv 
in a speedy trial. 


(B) The factors, among others, which a judge shall 
consider in determining whether to grant a continuance 
under subparagraph (A) of this paragraph in any case 
are as follows: 

(i) Whether the failure to grant such a con- 
tinuance in the proceeding would be likely to make 
a continuation of such proceeding impossible, or 
result in a miscarriage of justice. 

(ii) Whether the case taken as a whole is so 
unusual and so complex, due to the number of de- 
fendants or the nature of the prosecution or other- 


wise, that it is un enable to expect adequate 
preparation within the periods of time established 
by this section. 

(iii) Whether delay after the g1 ind jury pro- 
ceedings have commenced, in a case where arrest 
precedes indictmen., !s caused by the unusual com- 
plexity of the factual deter nination to be made 
by the grand jury or by event beyond the control 


of the court or the Government. 


aph (8) (A) of this 


(Cc) No eratinuance under paragi 


subsection chall be granted because of general congestion 
of the court's calendar, or lack of diligent preparation or 


failure to obtain available + itnesses on the part of the 


attorney for the Government. 


(i) If trial did not commence within the time limit 
tion specified in section 3161 because the def ndant had 
plea of guilty or nolo contendere subsequently 
to any or all charges in an indictment or 
defendant shall be deemed indicted with 


therein contained within the mean- 


entered 
withdrawn 
information, the 
respect to all charge 

ing of section 9161, on the day the order pe rmitting with- 
drawal of the plea becomes final. 

(j) (1) If the attorney for the Government knows 
that a person charged \ ith an offense is serving a term 
of imprisonment in any penal institution, he shall 
promptly— 

(A) undertake to obtain the presence of the 


prisoner for trial; or 
a detainer to be filed with the per- 
son having custody of the prisoner and request 


him to so advise the prisoner and to advise the 


.B) cause 


prisoner of his right to demand trial. 
9) If the person having custody of such prisoner 


la 
receives a detainer, he shall promptly advise the prisoner 


XV 


of the charge and of the prisoner’s right to demand trial. 
If at any time thereafter the prisoner informs the person 


having custody that he does demand trial, such person 
shal’ .ause notice to that effect to be sent promptly to 
the aitorney for the Government who caused the detainer 
to be filed 


(3) Upon receipt of such notice, the attorney for the 
Government shall promptly seek to obtain the presence 
of the prisoner for trial. 


(4) When the person having custody of the prisoner 
receives from the attorney for the Government a properly 
supported request for temporary custody of such pris- 
oner for trial, the prisoner shall be made available to 
that attorney for the Government (subject, in cases of 
interjurisdictional transfer, to any right of the prisoner 
to contest the legality of his delivery). 


Added Pub.L. 93—619, Title I, § 101, Jan. 3, 1975, 88 
Stat. 2076. 


$ 3162. Sanctions 


(a) (1) If, in the case of any individual against 
whom a complaint is filed charging such individual with 
an offense, no indictment, or information is filed within 
the time limit required by section 3161(b) as extended 
by section 3161(h) of his chapter, such charge against 
that individual contained in such complaint shall be dis- 
missed or otherwise dropped. In determining whether 
éo dismiss the case with or without prejudice, the court 
shall consider, among others, each of the following fac- 
tors: the seriousness of the offense; the facts and cireum- 
stances of the case which led to the dismissal; and the 
impact of a reprosecution on the administration of this 
chapter and on the administration of justice. 


(2) If a defendant is not brought to trial within the 
time limit required by section 3161(c) as extended by 


section 3161 th), tl inio? t] y indictment snall be 


dismissed on motion of the defendant The defendant 
Lol] ; = oe ~ ail ; 
Spall ha e the burt en of proot o supporting ich motion 


but the Government shal! have the burden of goine tor- 


ward with the evidence in connection with any exclusion 
of time under subparagraph 3161(h) (3). In determin- 


} 


ing whether to dismiss the ca: 
dice, the court shall consider, among others, each of the 


ze with or without preju- 
following tactors: the seriousness of the offense; the facts 
and circumstances of the case which led to the dismissal ; 
and the impact of < reprosecution on the administra ion 
of this chapter and on the administration of justice. 
Failure of the defendant to move for dismissal prior to 
trial or entry of a plea of guilty or nolo contendere shall 
constitute a waiver of the right to dismissal under this 


section. 


(b) In any case in which counsel for the defendant 
or the attorney for the Government (1) knowl rly allows 
the case to be set for trial without disclosing the fact 
that a necessary witness would be unavailable for trial; 
(2) files a motion solely for the purpose of delay which 
he knows is totally frivolous and without merit; (3) 
makes a statement for the purpose of obtaining a con- 
tinuance which he knows to be false and which is material 
to the granting of a continuance; or (4) otherwise will- 
fully fails to proceed to trial without justification con- 
sistent with section 3161 of this chapter, the covrt ina) 


punish any such counsel or attorney, as follows: 


(A) in the case of an appointed defense coun- 
sel, by reducing the amount of compensation that 
otherwise would have been paid to such counsel 
pursuant to section 3006A of this title in an 


amount not to exceed 25 per centin thereof; 


(B) in the ease of a counsel retained in con- 
nection with the defense of a defendant, by im- 
posing on such counsel a fine of not to exceed 25 


xvii 


per centum of the compensation to whicl 
entitled in connection with his defense of 
defendant; 


(C) by imposing on any attorney for the Gov- 
ernment a fine of not to exceed $250; 


(D) by denying any such counsel or attorney 
for the Government the right to practice before 


the court considering such case for a period of 
not, to exceed ninety days; or 


(E) by filing a report with an appropriate 
disciplinary committee. 


The authority to punish provided for by this subsection 
shall be in addition to any other authority or power 
available to such court. 


(c) The court shall follow procedures established in 
the Federal Rules of Criminal] Procedure in punishing 
any counsel or attorney for the Government pursuant to 
this section. 


Added Pub.L. 93—619, Title I, § 101, Jan. 
Stat. 2079. 


$3163. Effective dates 


(a) The time limitation in ‘ection 3161(b) of this 
chapter 


(1) shall apply to all individuals who are ar- 
rested or served with a summons on or after the 
date of expiration of the twelve-calenc ¢-month 
period following July 1, 1975; and 


(2) shall commence to run on such date of ex- 
piration to all individuals who are arrested or 
served with a summons prior to the date of expira- 
tion of such twelve-calendar-month period, in con- 


’ 


nection with the commission of an offense, and 


with respect to which offense no information or 


indictment has been iled prior to such date of ex- 


piration. 
ib) The time limitation in section s16lic) of this 
chapter— 

(1) shall apply to all offenses charged in in- 
formations or indictments filed on or after the date 
of expiration of the twelve-calendar-month period 
following July 1, 1975; and 

(2) shall commence to run on such date of ex- 
yiration as to all offenses charged in informations 
or indictments filed prior to that date. 

-" 


‘e) Section 3162 of this chapter shall become effec- 
tive after the date of expiration of the fourth twelve- 
calendar-month period following July 1, 1975. 


Added Pub.L. 93-619, Title I, $101, Jan. 3, °75, 88 Stat. 
2080. 


¢ 3164. Interim limits 


(a) During an interim period « mencing ninety days 
following July 1, 1975 and ending o1. the date immediately 
preceding the date on which the time limits providea for 

3 under section 3161(b) and section 3161 \c) of this chapter 
become effective, each district shall place into operation 
an interim plan to assure priority in the trial or other 
disposition of cases involving— 


(1) detained persons who are being held in de- 
tention solely because they are awaiting trial, and 


(2) yeleased persons who are awaiting trial 
¥ and have been designated by the attorney for the 
Government as being of high risk. 
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(b) During the period such plan is in effect, the tria! 


of any person who falls within subsection (a)i1) or 
(a) (2) of this section shall commence no later than ninety 
days following the beginning of such continuous deten- 
tion or designation of high risk by the attorney for the 
Government. The trial of any person so detained or 
designated as being of high risk on or belore the first 
day of the interiin period shall commence no later than 
ninety days following the first day of the interim period. 


(ec) Failure to commence trial of a detainee as speci- 
fied in subsection ‘b‘, through no fau't of the accused 
or his counsel. or failure to commence trial of a desig- 
nated releasee as specified in subsection (b), through no 
fault of the attorney for the Government, shall result in 
the automatic review by the court of the conditions of 
release. No detainee, as defined in subsection (a), shall 
be hele in custody pending trial after the expiration of 
such ninety-day period required for the commencement 
of his trial. A designated releasee, as defined i: subsec- 
tion (2), who is found by the court to have inteutionally 
delayed the trial of his case shall be subject to an order 
of the court modifying his nonfinancial conditions of re- 
lease under this title to insure that he shall appear at 
trial as required. 


Added Pub.L. 93-619, Title 1, § 101, Jan. 3, 1975, 88 Stat. 
2081. 


$3165 District plans—generally 


(a) Each district court shall conduct a continuing 
study of the administration of criminal justice in the 
district court and before United States magistrates of the 
district and shall prepare plans for the disposition of 
criminal cases in accordance with this chapter. Each 
such plan shall be formulated after consultation with, and 
after considering the recommendations 0%, the Federal 
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Judicial Center and the pianning group established for 
that district pursuant to section 3168. The plans shall 
be prepared in accordance with the schedule set forth in 
subsection (e) of this section. 


(b) The planning and implementation process shall 
seek to accelerate the disposition of criminal cases in the 
district consistent with the time standards of this chapter 
and the objectives of effective law enforcement, fairness 
to accused persons, efficient judicial administration, and 
increased knowledge concerning the proper functioning 
of the criminal law. The process shall seek to avoid 
underenforcement, overenforcement and discriminatory 
enforecment of the law, prejudice to the prompt disposi- 
tion of civil lit',ation, and undue pressure as well as 
undue delay in the trial of criminal cases. 


(e) The plans prepared by each district court shall be 
suomitted for approval to a reviewing panel consisting of 
the members of the judicial council of the circuit and 
either the chief judge of the district court whose plan is 
being reviewed or such other active judge of that court 
as the chief judge of that district court may designate. 
If approved by the reviewing panel, the plan shall be 
forwarded to the Administrative Office of the United 
States Courts, which office shall report annually on the 
operation of such plans to the Judicial Conference of the 
United States. 


(d) The district court may modify the plan at any 
time with the approval of the reviewing panel. It shall 
modify the plan when directed to do so by the reviewing 
pael or the Judicial Conference of the United States. 
Modifications shall be reported to the Administrative 
Office of the United States Courts. 


(e!(1) Prior to the expiration of the twelve-calendar- 
month period following July 1, 1976, each United States 
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district court shall prepare and submit a plan/in accord- 
ance with subsections ‘a) through ‘d} above to govern 
the trial or other dispo<'.ion of offenses within the juris- 
diction of such covrt during the second and third twelve- 
calendar-month periods following the effective date of sub- 
section 3161(b) and subsection 3161 (c). 


(2) Prior to the expiration of the thirty-six calendar 
month period following July 1, 1975, each United States 
district court shall prepare and submit a plan in accord- 
ance with subsections (a) through (d) above to govern 
the trial or other disposition of offenses within the juris- 
diction of such court during the fourth and subsequent 
twelve-calendar-month periods following the effective date 
of subsection 3161(b) and subsection 3161(c). 

° 

(f) Plans adopted pursuant to this section shall, upon 
adoption, and recommendations of the district planning 
group shall, upon completion, become public documents. 


Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat. 
2081. 


$ 3166. District plans—contents 


(a) Each plan shall include a description of the time 
limits, precedural techniques, innovations, systems and 
other methods, including the development of reliable 
methods for gathering and monitoring information and 
statistics, by which the district court, the United States 
attorney, the Federal public defender, if any, and private 
attorneys experienced in the defense of criminal cases, 
have expedited or intend to expedite the trial or other 
disposition of criminal cases, consistent with the time 
limits and other objectives of this chapter. 


(b) Each plan shall include ‘nformation concerning 
the implementation of the time limits and other objectives 
of this chanter, including: 
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(1) the incidence of and reasons for, requests 
or allowances of extensions of time beyond statu- 
cory or district standards; 


(2) the incidence of, and reasons for, periods 
of delay under section 3161(h) of this title; 


(3) the incidence of, and reasons for, the in- 
vocation of sanctions for noncompliance with time 
standards, or the failure to invoke such sanctions, 
and the nature of the sanction, if any, invoked for 
noncompliance ; 


the new timetable set, or requested to be 
* an extension; 


the effect on criminal justice administra- 
the prevailing time limits and sanctions, 


$0. alas Aina a aoffarte the; ryneceeytio ho dea 
including effects on the prosecution, the de- 


c 
fense, the courts, the correctional process, costs, 
transfers and ~ppeals; 


(6) the incidence and length of, reasons for, 
and remedies for detention prior to trial, and in- 
formation required by the provisions of the Fed- 
eral Rules of Criminal Procedure relating to the 
supervision of detention pending trial; 


(7) the identity of cases which, because of 
their speciai characteristics, deserve separate or 
diffeent time limits as a matter of statutory clas- 
sifications ; and 

(8) the incidence of, and reasons for each 
thirty-day extention ' rnder section 3161(b) with 
respect to an indictmeut in that district. 


_—$— $$ 


1So in original. Probably should be “extension”. 
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(ec) Each district plan required by section 3165 shall 
include information and statsties concerning the adm in- 
istration of criminal justice within the district, including, % 
but not limited to: 

(1) the time span between arrest and indict- 
ment, indictment and trial, and conviction and 
sentencing ; 

(2) the number of matters presented to the 
United States Attorney for prosecution, and the 
numbers of such matters prosecuted and not prose- 
cuted ; 


(3) the number of matters transferred to other 
districts or to States for prosecution ; 


(4) the number of cases disposed of by trial 
and by plea; 


(5) the rates of nolle prosequi, dismissal, ac- 
quittal, conviction, diversion, or other disposition ; 
and 

(6) the extent of preadjudication detention and 
release, by numbers of defendants «~d days in cus- 
tody or at liberty prior to disposition. 


(d) Each pian shall further specify the rule changes, 
statutory amen ments, and appropriations needed to effe: 
tuate further improvements in the administration of jus- a 
tice in the district which cannot be accomplished without 
such amendments or funds. 


(e) Each plan shall include recommendations to the 
Administrative Office of the United States Courts for 
reporting forms, procedures, and time requirements. The 
Director of the Administrative Office of the United States 
Courts, with the approval of the Judicial Conference of 
the United States, shall prescribe such forms and proce- 
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dures and time requirements consistent wiri ction 3170 
after consideration of the recommendations contained in 
the district plan and the need to reflect both unique local 


conditions and uniform natio ~1 reporting standards. 


Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat. 
2082. 


$ 3167. Reports to Congress 


(a) The Administrative Office of the United States 
Courts, with the approval of the Judicial Corterence, 
shall submit periodic reports to Congress detailing the 
plans sub.nitted pursuant to section 3165. The reports shall 
be submitted within three months following the final 
dates for the submission of plans under se.u.m 3165(e) 
of this title. 


‘b) Such reports shall include recommendations fer 
legislative changes or additional appropriations to achic-e 
tha time limits and objectives of this chapter. The report 
shall also contain pertinent informatic.: such as the state 
of the criminal docket at the time of the adoption of the 
plan; the extent of pretrial detention anc release; and a 
description of the time limits, procedural techniques, in- 
novations, systems, and other methods by which the trial 
or other disposition of vriminal eases have been expedited 
or may be expedited in ‘ue districts. 


Added Pub.L. © 419, Title I, § 101, Jan. 3, 1975, 88 Stat. | 
2083. 


§ 3168. Planning process 


(a) Within sixty days after July 1, 1975, each United 
States district court shall convene a planning group con- 
sisting at minimum of the Chief Judge, a United States 
magistrate, if any, designateu by the Chief Judge, the 


United States Attorney, the Clerk of the district court, 
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the Federal i’ublic Defender, if any, a private attorney 
experienced in the defense of criminal cases in the dis- 
trict, the Chief United States Probation Officer for the 
district, and a perso: skilled in criminal justice research 
who shall act as reporter for the group. The group shall 
advise the district court with respect to the formulation 
of all district plans and shall submit its recommendations 
to the district court for each of the district plans requiied 
by section 3165. The group shall be responsible for the 
initial formulation of all district plans and of the reports 
required by this chapter and in aid thereof, it shall be 
entitled to the planning funds specified in section 3171. 


(b) The planning group shall address itself to the 
need for reforms in the criminal justice system, including 
but not limited to changes in the grand jury system, the 
finality of criminal judgments, habeas corpus and col- 
lateral attacks, pretrial diversion, pretrial detention, ex- 


cessive reach of Federal criminal law, simplification and 
improvement of pretrial and sentencing procedures, and 
appellate deliy. 


‘c) Members of the planning group with the excep- 
tion of the reporter shall receive no additicnal compensa- 
tion. for their services, but shall be reimbursed for travel, 
subsistence and other necessary expenses incurred by them 
in carrying out the duties of the advisory group in ac- 
cordance with the provisions of title 5, United States 
Code, chapter 57. The reporter shall be compensated in 
accordance with section 3109 of title 5, United States 
Code, and notwithstanding other provisions uf law he 
may be employed for any period of time during which 
his services are needed. 


Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat. 
2083. 
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$3169. Federal Judicial Center 


The Federal Judicial Center shall advise and consult 
with the planning groups and the district courts in con- 
nection with their duties under this chapter. 


Added Pub.L. 93-619, Title I, § 101, Jan. 3, 197, 88 Stat. 
2084. 


$3170. Speedy trial data 


(a) To facilitate the planning process and the imple- 
mentation of the time limits and objectives’ of this chap- 
ter, the clerk of each district court shall assemble the 
information and compiie the statistics required by sec- 
tions 3166(b) and (ec) of this title. The clerk of each 
district court shall assemble such ‘ai rmation and com- 
pile such statistics on such forms and under such regula- 
tions 2s the Administrative Office of the United States 
Courts shall prescribe with the approval of the Judicial 


Conference and after cons’ltation with the Attorney 
General. 


(b) The clerk of each dist.ict court is authorized to 
obtain the information required by sections 3166 b) and 
(ec) from all relevant sources including the United States 
Attorney, Federal Public Defender,. private defense coun- 
sel appearing in criminal cases in the district, United 
States district court judges, and the chief Federal Proba- 
tion Officer for the district. This subsection shall not be 
construed to require the release of any confidential or 
privileged information. 


(c) The information and statistics compiled by the 
clerk pursuant to this section shall be made available to 
the district court, the planning group, the cireuit council, 
and the administrative Office of the United States Courts. 


Added Pub.L. 93-619, Title 1, $101, Jan. 3, 1975, 88 
Stat. 2084. 
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$3171. Planning appropriations 


(a) There is authorized to be appropriate for the 
fiscal year ending June 30, 1975, to the Federa) judiciary 
the sum of $2,500,000 to be allocated by the Administra- 
tive Office of the United States Courts to Federal judicial 
districts to carry ont the initial phases of planning and 
implementation of speedy trial plans under this chapter. 
The funds so appropriated shall rema'n available until 
expended. 

(b) No funds appropriated under this section may 
be expended in any district except by two-thirds vote of 
the planning group. Funds to the extent available may 
be expended for personnel, facilities, and any other pur- 
pose permitted by law. 


Added Pub.L. 93-619, Title I. $101, Jan. 3, 1975, 88 
Stat. 2084. 


$3172. Definiti.ns 


As used in this chapter— 


(1) the terms “judge” or “judicial officer” 
mean, unless otherwise indicated, any United 
States magistrate, Federal district judge, and 


(2) the term “offense” means any Federal 
criminal offense which is in violation of any Act 
of Congress and is triable by any court established 
by Act of Congress (other than a petty offense 
as defined in section 1(3) of this title, or an of- 
fense triaole by court-martial, military commis- 
sion, provost court, or other military tribunal). 


Added Pub.L. 93-619, Title I, $101, Jan. 3, 1975, 88 
Stat. 2085. 


oS", 
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£3173. Sixth amendment rights 


No provision of this chapter shall be interpreted as 
a bar to any claim of deniai of speedy trial as required 
by amendment VI of the Constitution. 


Added Pub.L. 93-619, Title I, $101, Jan. 3, 1975, 88 
Stat. 2085. 


$3174. Judicial emergency 


(a) In the event that any district. court is unable to 
comply with the time limits set forth in section 3161i\c) 
due to the status of its court calendars, the chief judge, 
where the existing resources are being efficiently utilized, 
may, after seeking the recommendations of the planning 
group, apply to the judicial council of the circuit for a 
suspension of such time limits. The judicial council of 
the circuit shall evaluate the capabilities of the district, 
the availability ef visiting judges from within and with- 
out the circuit, and make any recommendations it deems 
appropriate i. alleviate calendar congestion resulting 
from the lack of resources. 


(b) If the judicial council of the circuit shall find 
that no remedy for such congestion is reasonably avail- 
able, such counci] may apply to the Judicial Conference, 
of the United States for a suspension of time limits set 
forth in section 3161(c). The Judicia) Conference if it 
finds that such calendar congestion cannot be reason- 
ably alleviated, may grant a suspension of the time 
limits in section 3161(¢ for a period of time not to ex- 
ceed one year for the trial of cases for which indictments 
are filed during such period. During such period of sus- 
pension, the time limits from arrest to indictment, set 
forth in section 3161(b), shall not be reduced, nor shall 
the sanctions set forth in section 3162 be suspended; but 
such time limits from arrangement’ to trial shall not be 
increased to exceed one hundred and eighty days. The 
time limits for ‘he trial of cases of detained persons who 
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are being detained solely because they are awaiting trial 
shall not be affected by the provisions of this section. 


(c) Any suspension of time limits granted by the 
Judicial Conference shall be reported to the Congress 
within ten days of approval by the Director of the Ad- 
ministrative Office of the United States Courts, together 
with a copy of the application for such suspension, a 
written report setting forth detailed reasons for grant- 
ing such approval and a proposal for increasing the re- 
sources of such district. In the event an additional 
period of suspension of time limits is necessary, the Di- 
rector of the Administrative Office of the United States 
Courts shall so indicate in his report to the Congress, 
which report shall contain such application for such ad- 
ditional period of suspension together with any other 
pertinent information. The Judicial Conference shall 
not grant a suspension to any district within six months 
following the expiration of a prior suspension ‘without 
the consent of the Congress. Such consent may be re- 
quested by the Judicial Conference by reporting to the 
Congress the facts supporting the need for a suspension 
within such six-months period. Should the Congress fail 
to act on any application for a suspension of time limits 
within six months, the Judicial Conference imay grant 
such a suspension for an additional period not to exceed 
one year. 


Added Pub.L. 93-619, Title I, $101, Jan. 3, 1975, 88 
Stat. 2085. 


Title 47, United States Code 


$605. Unauthorized publication or use of communica- 


Except as authorized by chapter 119, Title 18, no 
person receiving, assisting in receiving, transmitting, or 


XXX 


assisting in transmitting, any interstate or foreign com- 
, “4 


dio shall divulge or publish the 


munication by wire or Yr 
existence, contents, substance, purport. effect, or meaning 
thereof, except through authorized channels of transmis- 
sion or reception, (1) to any person other than the ad- 
dressee, his agent, or attorney, (2) to a person employed 
or authorized to forward such communication to its des- 
tination, (3) to proper accounting or distributing officers 
of the various communicating centers over which te 
communication may be passed, (4) to the master of < 
ship under whom he is serving, (5) in response to 

subpena issued by a court of competent jurisdiction, or 
(6) on demand of other lawful authority. No persot 
not being authorized by the sender shall intercept any 
radio communication and divulge or publish the existence, 
contents, substance, purport, effect, or meanin,- of such 
intercepted communication to any person. No person not 
being entitled thereto shall receive or assist in receiv- 
ing any interstate or foreign communication by radio 
and use such communication (or any other information 
therein contained) for his own benefit or for the benefit 
of another not entitled thereto. No person having re- 
ceived any intercepted radio communication or having 
become acquainted with the contents, substance, purport, 
effect, or meaning of such communication (‘or any part 
thereof) knowing that such communication was inter- 
cepted, shall divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such communi- 
cation (or any part thereof) or use such communication 
(or any information therein contained) for his own bene- 
fit or for the benefit of another not entitled theretc. This 
section shall not apply to the receiving, divulging, pub- 
lishing, or utilizing the contents of any radio communica- 
tion which is vroadeast or transmitted by amateurs or 
others for the use of the general public, or which relates 


to sips in distress. 


As amended June 19, 1968, Puh.L. 90-351, Title IT, 
§ 803, 82 Stat. 223. 
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* MENDOLA 
Appellant. 


BRIEF FOR THE APPELLEE 


Statement of the Case 


A Grand Jury sitting at Hartford, Connecticut re- 
turned a True Bill on May 3, 1974, charging the appel- 
lant, Frank Amendola, and six other individuals with 
violating Sections 1955 and 371 of Title 18, United States 
Code. The appellant pled not guilty to the charges on 
June 10, 1974. All documents relevant to electronic sur- 
veillance were ordered unsealed on June 21, 1974. The 
government filed Notice of Readiness on July 1, 1974. 
Numerous motions were made on behalf of the appellant 
and his co-defendants, including Motions to Dismiss and 
Suppress, but were denied by the Honorable Robert C. 
Zampano, United States District Judge, on February 18, 
1976. 


On July 12, 1976, five of the defendants requested 
leave to change their pleas, which was granted by Judge 


Zampano on the same date. The five defendants then 
pled guilty to Co One of the Indictment (18 U.S.C. 
£1955). The Court subsequently granted the govern- 
ment’s Motion for Dismissal of the Conspiracy Count 
against each of the five defendants. 


On July 20, 1976, a jury of twelve and two alternates 
was empanelled in the trial of appellant and Daniel Val- 
eriano. The government began presenting evidence on 
July 21, 1976 and rested on July 30, 1976, after seven 
trial days. The *vpellant presented no evidence, and 
Daniel Valeri led only one witness. The defend- 
ants rested or aly of 1976. Judge Zampano charged 
the jury on August 8, 1976, with the jury retiring for 
deliberation at mid-day At 4:38 p.m., on the same date, 
the jury returne? a verdict of guilty on both Counts 
against Danie. Valeriano. The jury then returned to 
their delibera ions us to the appellant. At 5:50 p.m., 


Judge Zampano released them until the following day. 
After beginning deliberations af 3:30 a.m. on August 4, 
1976, then jury indicated, at 10:45 a.m. that they were 
deadlocked. Judge Zampano then grant. . the appellants’ 
motion for a mistrial, and the jury was excused. 


The government filed Notice of Readiness on August 
8. 1976. The government again indicated its readiness 
on September 14, 1976 when the case was declared the 
fourth ready case on the list. A jury was not selected 
on that occasion. On October 19, 1976, Judge Zampano 
declared the case ready. Defendant filed a Motion to 
Dismiss the Indictment for failure to retry the defendant 
within 60 days. On October 20, 1976 the motion was 
denied, and jury selection began and the case was de- 
clared on trial by the Court. Jury selection was com- 
pleted on November 4, 1976 with a jury of twelve and 


two alternates empanelled. The government began the 
presentation of its case on that date, rested on November 
11. 1976, after four trial days and having called six wit- 
nesses. The appellant presented no evidence. The Court 
charged the jury on November 12, 1976, with the jury 
retiring for their deliberations at approximately 1:00 
p.m. At 2:35 p.m. the jury returned a verdict of guilty 
on both counts against Frank Amendola. 


On December 13, 19%, Judge Zampano sentenced the 
appellant to one year imprisonment on Count One, and 
one year imprisonment on Count Two, sentence suspended, 
and three years probation, with the sentence on Count 
Two running consecutive to that on Count One. This 
appeal followed. 


Statement of Facts 


Application was made by the United States, on Janu- 
ary 15, 1973, to the Honorable Thomas F. Murphy, United 
States District Jv’~e, District of Connecticut, for an 
Order authorizing the interceptic : of wire communica- 
tions from the telephone (624-8802) subscribed to by 
Daniel Valeriano, and a different phone subscribed to by 
another individual. Judge Murphy issued an Order au- 
thorizing the wiretapping of the two telephones, for a 
period of fifteen (15) days, for the pur,ose of determin- 
ing the manner in which Daniel Valeriano, Charles Fur- 
man. Frank Gunn, Catherine Brown, an individual known 
only as “Alfie,” and unknown others, condr 't « 9n alleged 
“nolicy” operation. Appendix, pp.1-5. 


The wiretaps were initiated on January 16, 1973 (Tr. 
61) and terminated on January 27, 1973 (Tr. 190). A 
pen register device (dial number recorder) was also 
utilized during the period of the wire interceptions. On 
May 22, 1978, Judge Murphy authorized the installation 


of a pen register on the telephone subscribed to by Mrs. 
Marie Amendola (248-2088). Appendix, pp. 6-7. The 
Court based its finding of pre»able cause on an affidavit 
submitted by Special Agent naymond Connelly. Appen- 
dix, pp. 8-15. The pen register was operational from 
May 24, 1973 to June 1, 1973, and a report of the results 
was submitted to Judge Murphy on June 16, 1973. 
Appendix, pp. 16-17. 


On July 10, 1973 the Honorable M. Joseph Blumen- 
feld, United States District Judge, ordered that inventory 
be served on the four. individuals fully identified in the 


wiretap Order (Valeriano, Jones, Gunn, and ’urman), 


and another individual (Celentano), who had not been 
named in the wiretap order. Appendix, pp. 18-19. In- 
ventory was not ordered for, or provided to, the appellant. 


On March 8, 1974 the appellant gave a voice exemplar 
to federal Agenis (Tr. 166-167). The appellant, Daniel 
Valeriano, Charles Furman, Catherine Jones, Frank 
Kinsler, Clifford Adams, and Ellsworth Bel: were indicted 
for violating Sections 1955 and 371 of Title 18, United 
States Code, on May 3, 1974. 


At appellants second trial, from which this appeal is 
taken, the government introduced gambling records seized 
from the home of Daniel Valeriano (Tr. 76-81), and 
played tape recordings of conversations interce»ted dur- 
ing the January wiretap. The voice exemplar given by 
the appellant was also played for the jury. Agent Con- 
nolly and Captain Vincent Raucci, of the Hamden, Con- 
necticut Police Department, both identified Frank Amet:.- 
dola as being 1 participant in certain of the conversatic.is. 
(Tr. 300-316; 356-358). The identifications were based 
on voice comparison and personal contact with the ap- 
pellant. Special Agent William Holmes, the governments 
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gambling expert, testified that, in his opinion, Frank 
Amendola was a managing partner in a “numbers” busi- 
ness which employed .pproximately 25 persons. (Tr, 457- 
158). He connected records seized at Valeriano’s resi- 
dence on July 16, 1973, with conversations between ap- 
pellant and Valeriano in January, 1973 ‘Tr. 461-464; 
421-482). He further testified that the business had been 
in continuous operation for at least twenty-seven (27) 
weeks (Tr. 465), and that it had taken in $2,043 on July 
14, 1973 (Tr. 466). 


ARGUMENT 
I. 


The denia! of a motion to dismiss an indictment 
for failure to retry a defendant within 60 days is a 
discretionary act and ought not be disturbed absent 


prejudice or other compelling factors. 


On August 4, 1976 the jury in appellant’s first trial 
declared itself unable to reach a verdict, and Judge Zam- 
pano accordingly declared a mistrial.’ The United States 
filed Notice of Readiness to proceed to trial on August 6, 
1976. At a calendar call on September 14, 1976, the 
government again indicated its readiness and the case 
was declared the fourth ready case. Judge Zampano 
declared he would begin jury selection for United States 
v. Torello, United States V. O'Neill, and United States Vv. 
Chapman, but he declined to pick a jury for Amendola 
stating: “I think it would be too much to pick four 


A eo-defendant, Daniel Valeriano, was convicted of violating 
Sections 1955 and 371 of Title 18, United States Code. 

The Torello case had been awaiting trial since ‘pril 1, 
1976, and O'Neill had been pending since December 2, 1975 
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juries”. Appendix pp. 21-22. When counse! for appellant 
indicated a desire to start a state proceeding, the Court 
indicated that Amendola would no be set down “for a 
couple of weeks”. Apnondix, id. No demand was made, 
on behalf of the appellant, for an immediate retrial. The 
case was subsequently declared ready on October 19, 
1976, and trial commenced on October 20, 1976, seventy- 
seven days after the declaration of mistrial. On these 
facts the appellant claims his indictment should have been 
dismissed for failure to retry him within 60 days of the 
mistrial. He relies for support on Title 18, United 
States Code, Section 3161(e) (Speedy Trial Act of 1975), 
and the District of Connecticut Revised Rule 50‘b) Plan, 
effective July 1, 1976 ‘hereinafter referred to as the 
Plan) (Appendix, pp. 61-80). He also raises two sub- 
sidiary issues, concerning double je rdy and the testi- 
mony of a government expert, which will be dealt with 
in turn. 


Section 3161 of Title 18, United States Code requires, 
in sum, that an indictment or information must be filed 
within 30 days of an arrest or summons [3161 (b) ], 
that trial commence within 60 days of arraignment 
(3161(c)], and that retrial commence within 60 days 
of a declaration of mistrial [3161/e)]. Sections 3162(a) 
(1) and (a) (2) mandate dismissal, with or without preju- 
dice, for violations of the time requirements set forth in 
3161(b) and (ec). The sanctions, however, do not be- 
come effective until July 1, 1979. 18 U.S.C. §3163(c). 
The statute is silent as to any sanction for failure to 
retry a defendant within 60 days. 


The District Plan, however, is more specific on the 
issue of retrial. While the Plan calls for retrial within 


The 60 day period expired on October 3, 1976. 
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60 days [Section 5/e)], the Plan also contains the 
ing language regarding sanctions: 


“Except as required by paragraphs (a), ‘b), and 
ic) of this section, failure to comply with the 
time limits prescribed in this Plan shall not re- 
quire dismissal of the prosecution. The Court re- 
tains the power to dismiss a case for unnecessary 
delay pursuant to Rule 48(b) of the Federal Rules 
of Criminal Procedure.” Pl Section 10/d). 


The language of Rule 48(b) is, of course, discretionary: 


a if there is unnecessary delay in bringing a 
defendant to trial, the court may dismiss the 


dictment . . .” Rule 48(b), F.R.Cr.P. (em 
auded). 


e in- 
yhasis 


} 
} 
i 


It must be noted that the appellant makes no claim that 
he has suffered prejudice from the seventeen day delay. 
Nor does he claim that ihe delay was caused by any “de- 
liberate prosecutorial effort to postpone the trial”. United 
States v. Drummond, 511 F.2d 1049, 1054 (2d Cir.), 
cert. denied, 423 U.S. 844 (1975). Instead he relies on 
a rigid, overly eas il reading of a rule which does not 
require the invocation of the sanction he requests. 


What is a Court to do, however, when faced with a 
crowded docket which, along with the retrial, includes 
eases in which the defendants have been awaiting any 
trial for months? Certainly a weighing process must 
occur. We respectfully suggest that in the situation 
presented here, where the anticipated delay is minimal 
at worst, the defendant is free, and, having produced no 


‘Subsection (a) concerns defendants in custody; subsection 


1)) concerns government readiness for trial within 60 days; and 


subsection (¢) concerns juvenile “.fendants. 


evidence at the first trial, ise Court can anticipate that 
the defendant will suffer no loss of evidence, Judge Zam- 
pano took the correct course in e: ending the trial date 
for this ease slightly beyond 60 days. Mureover, in speak- 
ing of an earlier Speedy Trial Plan for the Southern 


District of New York, this Court stated: 


“(T]he Plan was not established primarily to safe- 
guard defendant’s rights . . . [but instead] to 
serve the public interest in the prompt adjudica- 
tion of criminal cases.” United States v. Flores, 
501 F.2d 1356, 1360 n.4 (2d Cir. 1974) (emphasis 
added). 


In another ease, also under an earlier Plan, an adminis- 
trative mix-up had caused a delay and this Court stated: 


“It is dubious . . . that the public interest in de- 
terring unnecessary delays in bringing cases to 


trial would be seriously disserved by excusing in 
this instance delay attributable to negligence of 
this sort. Some sacrifice of this deterrent interest 
is validated, moreover, by the concomitant vindica- 
tion of the public’s competing interest in the 


punish ment and deterrence of criminal be havior.” 
United States v. Roemer, 514 F.2d 1377, 1381 (2d 
Cir. 1975) (‘emphasis added). 


Recently, however, this Court, in United States v. 
Didier, 542 F.2d 1182 (2d Cir. 1976), ordered an indict- 
ment dismissed because the defendant had not been 
retried within £0 days. The appellant relies heavily on 
that ¢ ision to support his own arguments. In reality 
the cases bear such little resemblance to one another 
factually, that any comparison can hardly go beyond the 
point that both cases involved delayed retrials. Tn Didcr 
the period between mistrial and retrial was 2 months ; 
here the retrial commenced only 17 days after the actual 


expiration of the time limitation. idier the Court 


found the governmeut “tardy” in filing its notice of readi- 


ness (‘although nevertheless ithin the allowed time 
period) Jd. at 1185, 1187, whereas here the governme 

filed its notice of readiness two days after the declara- 
tion of the mistrial. The Court found, in Didier, that 
the government had “acted with inexcusable sluggish- 


ness”, Jd. at 1187, and that the government had “sought 
much of the delay for tactical purposes” , at TISs. 
No such conduct or motivation is present in this case. 
In Amendola, Judge Zampano, pricr to the retrial of the 
appellant, was actively engaged in the initial trials of 
criminal defendants. While we realize that the Court 
in Didier found that the court’s crowded calendar was 
not sufficient reason for delay, that circumstance, we be- 
lieve, should be given some consideration in Districts 
where the ability to reassign cases for prompter action 
is much less than that of the Southern District of New 
York.’ It should also be emphasized that the indictment 
in Didier was not ordered dismissed because the Plan 
required it, but rather the decision was based on the ex- 
cessive length of the delay, the government’s motivation, 
and the lack of any acceptable reasons for the delay.” 


We respectfully suggest that it is precisely the kind 
of situation which is present here—competing interests, 
minimal delay, lack of prejudice, and good faith on the 
part of the government- -that caused the drafters of the 
Speedy Trial Act and the Connecticut Plan to exclude 


The Federal Reporter, 2d, Vol. 540, indicates, at page ix, 
that four judges sit in the District of Connecticut, while twenty- 
six judges sit in the Southern District of New York. 

‘We believe that the Court should also take notice of 
fact that, in this case, Judge Zampano believed, at the time, 
the 90 day retrial rule still controlled (the case went to 
within 90 days of mistrial) app. A-26). 
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i +} the aces 
tions otner than those specl- 


mandatory sanctions for sit 
fied. see, n. 4, supra. The trial judge had the discretion, 
under Rule 48‘b), PRC r.P., to deny the motion to dis- 
miss the indictment, and the circumstances of this case, 
“hardly enough 


partical arly the length of the delay, are 
to invoke... aaverse re view under Barker v. Wingo, 407 
U.S. 514 (1972)”. United States V. Housand, Docket 


No. 76-1156, Slip Op. 185, pg. 2012 (2d “ir. February 


1977). 


The appellant also raises two issues which are related, 


but su bsidiary to the main issue discussed above. He 


claims that although he consent d to being retried, the 
by waiving any claim of double jeopardy, see United 
F.2d 905, 908-909 (2d Cir. 


1975): Gori v. United States, 967 U.S. 364 (1961), his 


consent bound him for only the 60 day 
and. thereafter, he was free to withdraw his consent. 
erroneous. 


States v. Beckerman, 516 


retrial period, 


This rationale, while inventive, is clearly 
Neither the Fifth Amendment, the 5 Speedy Trial Act, the 
District Plan, nor any decision grants such a right as 
appellant claims. As pointed out above, Section 3161 /e) 
and the Pian require no mandatory sanctions. Rule 48(b), 
however, gives the Court dis scretionary power in this 
area. To adopt the appellant’s view would remove this 
binding the Court to a sole course of action, 


dis cretion, 
supra, and 


and would mean the cases such as Roemer, 
were wrongly decided. Such a result 


Drun mond, supra, 
would be ludicrous and contrary to established law and 


precedent. The appellant may attempt to claim, as he 
denial of his right to a speedy trial, but, having 


does, a 
his consent, he cannot claim he was twice 


freely given 
placed in jeopardy 

The appellant also claims that the testimony of the 
government's gambling expert, Special Agent William 
Holmes, should rot have been allowed because it was 


developed following the expiration of the 60 day limita- 
tion. The issue is actually of little importance since if 
this Court orders dismissal, because the speedy trial right 


has been violated, the issue of Holmes’ testimony would 
obviously become moot. On the other hand, if the Court 
finds. as we have argued, that dismissal is not warrants d, 
we would assume the Court would also agree that the 
government has a right to conduct, and try to bolster its 
own case, in any legitimate manner, up to the point when 
both parties rest. We wish to take an oppo ‘tunity, how- 
ever, to rebut certain inaccurate statements and conclu- 
sions advanced by the appellant. 

First, the appellant claims that Agent Holmes was 
able to tie certain gambling conversations involv the 
appellant with gambling records found in the hom: of a 
co-defendant, Daniel Valeriano, while the government ©x- 
pert at the first trial. Agent Cross, was unable to make 
any connection. He insinuates that the government, there- 
fore, somehow engineered the delay & la Didiev, in order 


to produce Holmes. There is no evidence, in or out of 


the record, which supports this theory. Just as Agent 
Cross appeared at the first trial in lieu of Agent Philip 
Harker, who had done the original examination and 
analysis but was unavailable for trial, see, Appendix, 


». 31, Agent Holmes replaced Agent Cross. who was tes- 
tifying in Philadelphia. In point of fact, Agent Cross 
had connected Amendola’s taped conversations to the rec- 


ords found at Valeriano’s residence. Appendix, pp. 29-30. 


Appellant makes a similar claim concerning the voice 
identification testimony of Captain Vincent Raucci. The 
record clearly indicates, however, that Captain Raucci he « 
begun assisting the government as early as September 22, 
1976, within the 60 day pe riod (Tr., 350, 352). At no 
point, contrary to appellant’s assertion, did Captain 


Raucci “admit” that hi ny wa developed subse- 


quent to October 4, 1976. 


In sum, the United States respectfully suggests that, 
since the statute and Plan are silent as to any n andatory 
sanction, there exists no automat ght of dismissal in 


the event that the time limitation is no complied with. 
Since the Court is vested with discretionary powers in 
determining whether sanctions are appropriate, the reso- 
lution of the issue must of necessity revolve around such 
factors as the excessiveness of the delay, prejudice, and 
whether the prosecution deliberately sou rht delay to gain 
We submit that none of the factors which 
o find the situation in United States V. 


an advantage. 
caused this Court 
Didier, supra, to be an egregious deni il of a defendant’s 
speedy trial right are present in this case. No reason- 
able purpose envisioned by an} of the statutes or plans 
discussed herein would be served by the dismissal of a 
ease in which the delay amounted to only 17 days. We 
therefore respectfully request that the District Court's 
denial of the Motion to Dismiss the Indictment ought to 


be upheld. 


The government may employ a pen register 
device where a court has found probable cause and 
issued an order authorizing the interception of wire 


communications. 


The appellant makes brief reference, in his Argument 


V. to the government utilizing a pen register device, in 
conjunction with the January, 1973 wire interceptions, 
without first obtaining a separate court order. Since 
} 


i ne 


the issue does not seem to be of great importance to 


appellant, the United States simply wishes to point out 


that this issue was previously raised before this Court by 
a co-defendant, in United States v. Daniel Valeriano, Doc- 
ket No. 76-1417, affirmed January 7, 1977, with the 
Court, in its opinion fron he bench, ado} ing the posi- 
tions of the District Court and the Third Cireuit in 
United States v. Falcone, 505 F.2d 478, 4182-483, cert 
denied, 420 U.S. 955 (1975), that the issuance of a valid 
wiretap order comprehends, within its terms, the use of 


a pen register device. 
il. 


Suppression is not warranted where an indi- 
vidual has not been provided with notice of wire 
interceptions where he was unidentified at the time 
and is unable to demonstrate prejudice, nor where 
there is no notice given of a pen register utilization 
since that act is ministerial in nature. 


In United States v. Donovan, — U.S. —, 45 LW 4115, 
(January 18, 1977), the Supreme Court found that 
failure to comply fully with Title III’s inventory provi- 
sion [18 U.S.C. § 2518(8(d)] does not render “unlawful 
an intercept order that in all other respects satisfies the 
statutory requirements”. /d. at 4121. In that case the 
government’s failure to alert the Court to the identities 
of two intercepted parties was not intentional! and the 
parties, by ultimately being provided with all relevant 
documents, suffered no preiudice. /d., at 4122 n.26. The 
government concedes that, in this case, the appellant, as 
well as three co-defendants, was not provided with notice 
of the interceptions. However, in denying the pre-trial 
motion to suppress, Judge Zampano found that: 

“No evidence has been presented to indicate that 
defendants Kinsler, Bell, Amendola, and Adams 
were known to the government, within the mean- 
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ing of Title IIT of \ 0a require dis- 
cl re ( heir ni sa he e « the ire i.) 
orders were issued and extended by judges of this 
District during the first six months of 1973. In 
fact, as late as February 27, 1974, Agent Con- 
nolly informed the grand jury investigating this 
case that the government was awa ting the results 


of voice exemplars to establish the identities of 
certain persons suspected of being overheard, and 
specifically included these defendants within that 
category. Subsequently, Agent Connolly reported 
to the grand jury that the voice tests had been 
concluded and identifications made. Thereupon 
an indictment was returned on May 3, 1974. 
Under these circumstances, since probable cause 
concerning these defendants may properly be 
found to be lacking until the spring of 1974, the 
government was not derelict in failing to reveal 
their names to the judges who issued and extended 
the wiretap orders and who established dates for 


the service of notice inventories.” Appendix, p 12 
(citations omitted). 


Judge Zampano then went on to state that: 
g 


[]t does not appear that a post-interception in- 
ventory is a cencral or functional safeguard under 
Title IJ] which, if tardily furnished, mandates 
suppression. One of the main purposes of the inven- 
tory procedure is to provide notice to those who 
have had their communications intercepted and 
to afford any aggrieved person the opportunity to 
pursue an appropriate remedy, Therefore, in the 
absence of a sho ing ot prejudice, a failure to 
serve a timely notice does not require suppression. 
United Slates v. Rizzo, 492 F.2d 443, 447 (2d 


Car}. cert. dt nied. 117 U.S. O44 (1974): United 


States \ Volk, 466 F.2d 1143 (Sth ( 1972 
United St : \ } iy ano 58 F. ~ l 56 59 
S.D.N.Y. 1973 No prejudice ha een cle . 
strated in the instant case All rele ni 
tion, including a complete transec { he nter- 
cepted conversations, has beer d \ ble ) 
the defendants fer the purypé Ss ol rial mo- 
tions and defenses ;¢ rial be Aa St \ 
Cirillo, 499 F.2d 872, 882-883 d Cir cert. 
denied, 419 U.S, 1056 (1974 Meu er er 
has been no showing that he vern! leli 
berately ignored the notice requirements of the 
statute or that it failed to file inventories in 
order to gain a tactical advantag Compare 
U States Vv. Eastinan, 465 F.2d 1057 (3 Cir. 


1972) To si 


these circumstances 


ippress the 


dermine subvert 
Vv. LaG 
Unite 
F.2d 
pg. 


,’ Uni 
at 194. 


an 
"1d 
Niates 
1368, 


14-45. 


1975).” 


The appellant, notwithstanding the findings 
Zampano, pursues in this forum his clai ha 
interceptions must, be suppressed becau-e he 
receive notice of the January wiretap In att 


distinguish Donova pra, from this ¢: 
, 


“absolutely 
did 


to 


there is no evidence as 


inventory 


government 


did it 


no 
ts failure to inform 


serve 


explain i 


wiretap evidei 
‘would be to unnecessarily 


; 


Se ys 
2d 500, aff a. 


ce under 


? 


a aiaggo 


Appendix, 


of Ty lore 
did not ‘ 
ng to 
‘ cla is 
vhv the 
nol 
] { 


oo 


Ou. > a a aia pave ol | l 
ffering any supporting « ence, at “the covernment 
knew in Jan lary of 1973 that Amendola was ¢ ‘principal 
target’”, These flat assertions are in sharp contrast to 
Judge Zampano’s findings that Amendola, who was not 
named in the wiretap 01 ler, was not “known” to the 
government, within the meaning of the statute until the 
spring of 1974. Nor does the appellant attempt to deal 


in «ny way with the Judge’s finding that no prejudice 


had been demonstrated 


Instead, the appellant now shifts the point of his 
attack somewhat to incorporate a claim that suppre ion 
of the wiretap is mandated because he received no notice 
of the January, 1973 and May, 1973 utilization of a pen 


re gister device." 


As to the January pen register use, reason would 


seem to dictate that if failure to serve inventory for a 
wiretap, under the Donovan, supra, rationale, which we 
claim to be applicable here, does not warrant suppression, 


it would hardly be mandated for failure to notify of the 
use of a pen register utilized in 0 netior vith the 


wire tap. 


Admittedly, however, the situation is muddied by the 
fact that this Court has recently held, in {pplication of 
Inited State In Matter O° Order, Etc., 538 F.2d 956 
Cir. 1976), that the tse of a pen register is 1 


covered by the provisions of Title III]. The Court inu- 


rol escriptions of the mechs ( of a pen register ( 
United State Vv. Faleone, 505 F.2d 478, 482-483 3d Cir), ¢ 
1 420 U.S. 955 1975) and ipolicat on of United State li 


Matter Of Order, Etc., 538 F.2d 956, 957 (2d Cir. 1976 


needs 
of course 


yrobable cause 
been satisfied) 


f 


pen registers 


wide notice, 


then the failv 


the government 


did not act deliberate 


dvantage and no prejudice ts 
sidered ministerial nature and 
an otherwise lawful search. Se 


(1956); Uniied States v. :Averel/, 296 F. Supp. 1004 
(E.D.N.Y. 1969); United States v. McKenzie, 446 F.2d 
949, 954 (6th Cir. 1971): United States v. Hall, 505 


1 
F.2d 961, 964 (3d Cir. 1974). 


In this case the January pen register was based upon 
a showing of probable cause, and, as argued previously, 
authorized by a valid, unchallenged wiretap order. The 
Mey pen register was likewise based upon a sho\ ing of 
probable cause, Appendix, pgs. 8-15, and an Order of 
Authorization from the Honorable Thomas F. Murphy, 
United States District Judge, District of Connecticut, 
Appendix, p. 6-7. Contrary to the appellant’s assertion, 
at page 30 of his Brief, Frank Amendola was not named 
in the order. Rather, the order was directed against 
the telephone listed to Mrs. Marie Amendola. Alsc 


contrary to an assertion by the apvellant is the fact that 
a report was made to Jud hy on June 6, 1973 
advising him of the results of n vegister utiliza- 
tion. Appendix, p. 16-17. Judge Murphy, having been 


provided with the results, did not instruct the govern- 
ment to notify the affected subscribers. Also, while the 
appellant claims that he first became aware of the Janu- 
ary pen register during the course of his trial, he was 
unquestionably aware of the May pen register shortly 
after indictment and this fact alone should have put him 
on notice of the possibility of previous pen register use. 
Moreover, Agent Connoily’s affidavit makes reference to 
calls made to the Amendola residence. The agents logs 
from January, 1973 were also made available to the 
appellant. See, Appellant’s Appendix, p. 12. When coun- 
sel for the appellant argued lack of knowledge at the 
first trial, Judge Zampano stated: 

“This has been practically an open file case and I 

cannot and will not accept that explanation. The 

‘ogs, the tapes, and various other materials were 
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available to counsel, and it is up to counsel for 
the defendants to prepare its case—their case 
thoroughly iid not to rely on what might have 
been assumed.” Appendix, p. 50. 


These facts are cited in order to stress that at no time 
has it ever been found, or even the slightest evidence 
produced, «aat the government deliberatly withheld in- 
formation irom the Court or the appellant in order to 
gain some advantage to which it was otherwise not en- 
titled, and, of equal importance, the appellant has never 
made any showing of prejudice. The government’s posi- 
tion, on the other hand, is the same as that of the Third 
Circuit when that Court, in dealing with a Title III in- 
ventory issue, stated: 


“We find it difficult to accept the proposition that 
a search may be deemed reasonable, and there- 
fore constitutional during the various stages of ap- 
plication, authorization, execution supervision of 
the interception, and termination, only to be in- 
validated ab initio because of the failure of some 
condition subsequent, to wit, a failure to give 
notice of the items seized.” United States Vv. 
Cafero, 473 F.2d 489, 499 (3d Cir. 1973), cert. 
denied, 417 U.S. 918 (1974). 


We therefore respectfully suggest, under all the circum- 


stances here before the Court, that the denial of suppres- 
sion in the District Court ought to be affirmed. 


IV. 


The comparison of a voice exemplar to inter- 
cepted wire communications provides a sufficient 
basis for identification testimony by a federal agent. 


The appellant challenges the decision of the District 
Court allowing Special Agent Connolly to give his opinion 
as to the identity of speakers in intercepted wire com- | 
munications. While he makes some attempt to distinguish 
prior cases dealing with this topic, it can hardly be seri- 
ously disputed that this Court has previously come down 
four square against the position argued by appellant. In 
United States v. Rizzo, 492 F.2d 443 (2d Cir.), cert. 
denied, 417 U.S. 944 (1974), this Court stated quite 
clearly that: : 
“The standard for the admissibility of an opinion 
as to the identity of a speaker is merely that the 
identifier has heard the voice of the alleged speaker 
at any time.” Z/d., at 448. 


The following year the issue again came before this Court, 
in United States v. Chiarizio, 525 F.2d 289 (2d Cir. 
1975). and the Court stated that: 


“!Plarticular expert qualification is not required 
for voice identification . . . Moreover, it is undis- 
puted that the agent in question had heard Chiari- 
zio’s voice exemplar. This undoubtedly provided a 
sufficient basis for the agent’s identification testi- 
mony.” /d., at 296 ‘citations omitted). 


Moreover, the Rules of Evidence specifically approve of 
this type of identification testimony. See, Federal Rules 
of Evidence, Rules 806(a) and 806(b) (5). Here Agent 


Connolly had not only compared Amendola’s voice exemplar 
: ; } 


to the intercepted conversations on several occasions (Tr. 
219, 221, 257, 304:, but he had also spoken personally with 
Amendola between eight and ten time’ (Tr. 229). Indeed, 
Judge Zampano found the record in this case to be much 
stronger on this point than the record in Chiarizio (Tr. 
241). 


The United States therefore suggests that the appel- 


lant’s position is in complete contrast to that previously 


enunciated by this Court, and the decision of the trial 


Court to allow Agent Connolly’s testimony ought to be 
upheld. 


V. 


The playing at trial of an exemplar of the de- 
fendant’s voice, a physical characteristic, was not 
violative of any right protected by the Fifth Amend- 
ment. 


The appellant contends that the playing of his voice 
exemplar at trial violated his Fifth Amendment right 
against self-incrimination. He is apparently unaware of 
United States v. Dionisiv, 410 U.S. 1 11973), in which the 
Supreme Court held that the compelled display of an 
identifiable physical characteristic, specifically a person’s 
voice, infringes no interest protected by the Fifth Amend- 
ment. /d., at 5-6. Dionivio’s rationale applies with equal 
force to the compelled production of a voice exemplar to a 
grand jury and the playing of that exemplar at trial. 
See, e.g., United States v. Jones, 443 F.2d 1077 | ith Cir. 
1971) (defendant ¢smpelled to repeat words spoken by 
robber so that witness could make voice identification) ; 
United States v. King, 433 F.2d 937, 938 (9th Cir. 1970), 
cert. denied, 402 U.S. 976 (1971) ‘defendant required to 
don, at trial, certain distinctive clothing used in a rob- 


bery! ; Mikus v. United S 133 F.2d 719, 726 (2d 
Cir. 1970) (defendant required to stand for purposes of 
identification and comparison). The appellants voice 
exemplar was a properly authenticated item of evidence 
(Tr. 167-169), and the jury, as the ultimate finder of fact, 
had the right to determine for themselves whether the 
voice on the exemplar given by Frank Amendola and the 
voice allered to be Frank Amendola on the wire intercep- 
tions were indeed one in the same. 


Appellant’s claim is frivoloc: and, we respectfully 
suggest, ought to be denied. 


Vi. 


The testimony given by a representative of the 
Southern New England Telephone Company was not 
proscribed by 47 U.C.C. § 605, and, in the alterna- 
jive, the issuance of a subpoena satisfied the intent 
of the statute. | 


The appellant :laims thit Judge Zampano erred in 
refusing to strik the testimony of James O’Connor, a 
security agent of the Southern New England Telephone 
Company. The argument advanced is that by testifying 
ubout telephone company documents without a subpoena, 
Mr. O’Connor, and thereby the government, has violated 
Section 605 of Title 17, United States Code. We assume, 
although it is not stated, that the relief sought is a new 
trial. The claim, however, is frivolous and has no basis 
in law or fact. 


Section 605 of Title 47 reads, in pertinent part, as 
follows: 
“Except as authorized by Chapter 119, Title 18, no 


person receiving, assisting in receiving, transmit- 


i 
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ting, or assisting in transmitting, an) state or 
by wire or radio shall 

contents, sub- 

purport, effect, or ani F thereof, except 
through authorized channels of transmission or re- 
ception, (1) to any person other than the addres- 


see, his agent, or attorney, ‘2) to a person em- 


tion to its destination, (3) to proper accounting or 
distributing officers of the various communicating 
centers over which the communication may be 
passed, (4) to the master of a ship under whom he 
is serving, (5) in response of a subpoena issued 
by a court of competent jurisdiction, or (6) on 
demand of other lawful authority.” 


It shouid first be noted that Mr. O’Connor simply tes- 
ified concerning certain toll records for the purpese of 
identifying the subscriber to particular telephones (Tr. 


7-10, 12-14), and certain documents which concerned the 


1 
disclosure to the F.B.I. of technical information concerning 
the telephones involved in the January wiretaps and May 
pen register utilization (Tr. 16-28). The latter informa- 
tion was given to the F.B.[. at the direction of Court 


Orders (Tr. 26, 29), and all the records and documents 
had been kept in the normal course of business of the 
telephone company (Tr. 15, 21, 22, 26). This Court has 
ruled in the past that toll call records do not fall within 
the prohibitory scheme of Section 605. [7nited States v. 
Covello, 410 F.2d 536, 542 (2d Cir.), cert. denied, 396 
U.S. 879 (1969), rehearing denied, 397 U.S. 929 (1970). 


The Court stated: 


“Section 605 was not designed to render eviden- 
tially inadmissible the records made in the ordinary 
course of the telephone company’s business and 
which are essential to the ordinary operation of 


that business.”’ 
Barnard, 490 F.2d 907, 913 9th Cir. 1973), cert. 
denied, 416 U.S. 959 (1974); I7nited States V. 


Cerone, 452 F.2d 274, 289 (7th Cir. 1971) ; United 
States v. Kohne, 347 F. Supp. 11 183 «W.D. 


Pa. 1972). 


4 4 , lA a) or) } tnnahninal int nas 
We. of course, would also argue th echnical information 


t 
} 


concerning the location of appearances and binding posts, 


such as was found in government exhibits (5, 6, 7 which 


are objected to is also “eSSt ntial to th ordinary operation” 


of phone company business and would therefore be 


included in the Covello, supra, rational Other courts, in 
construing the statute, have found that the first clause of 
ly to administrative and account- 
1 States v. 


Section 605 does not app 
ing personne! of a phone company. Un 


Barter, 492 F.2d 150, 166 (9th Cir. 1973), cert. denied 


116 U.S. 940 (1974); United States Vv. Russo, 250 1. 
Supp. 55, 58-59 (E.D. Pa. 1966'; United States v. Kin 

335 F. Supp. 523, 534 (S.D. Calif. 1971), aff'd in part, 
reversed in part on ot r grounds, 478 F.2d 494 (9th 
Cir.). cert. denied, 414 U.S. 846 (1973). John O’Connor, 
a security agent, would, under the facts presented here, 
surely fall into the category of administrative personnel. 
bit ifically complained of, 


} ] 
bMk 


Moreover, none of the exh 


and none of O'Connor's testimony concerning them, 


touches, in any way, upon the criteria s¢ forth in the 
first clause of the statute. 


The main point that we wish to meke, however, is 


that even assuming arquendo that the documents and 
testimony were covered by the statute, 


Mr. O’Connor would be authorized by Section 605. Keep- 
i ind that the same information and documents 


il 


the disclosure by 


ing in min 
had been produced, under subpoena, by one of Mr. 


i 


O’Connor’s nssistants at appellant’s first trial, Appendix, 
51-60. Mr. O’Connor testified that prior to trial he 


DD. 
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was asked to appear by the government attorney handling 
the case (Tr. 33-34). The appellant does not challenge 
the representations made to the trial Court that a sub- 
poena had been issued beforehand, put that the govern- 
ment attorney had simply forgotten. to bring it with him 
(Tr. 33), and that it had been served on Mr. O'Connor 
the day following his testimony (Tr. 499). The prior 
issuance of the subpoena would clearly fail into the tiftn 
exception of clause one (subpeena issued by a court of 
competent jurisdiction), see, Noian v. United States, 423 
F.2d 1031, 1045 (10th Cir. 1969), and we believe that 
the request by the federal prosecutor alone would fall 
into the “demand of other lawful authority” exception. 
Cf, United States v. King, Id. at 534 (disclosure at request 
of Customs agent). 


In sum, the following factors stand out: 


1. Mr. O’Connor was not a member of the class of 
persons affected by the statute; 


2. Toll call records are not covered by the statute; 


3. The three exhibits complained of, and the testi- 
mony concerning them, did not relate to any of the criteria 


set forth in the statute; and 


4. A subpoena calling for the production of the docu- 
ments and Mr. O’Connor’s appearance had issued prior 
to his testimony. 


For these reasons the United States respectfully re- 
quests that appellant’s claim ought to be denied. 
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Vil. 


The District Court followed the approved rule of 
this Circuit in correctly instructing the jury on the 
issue of missing witnesses. 


The appellant, in his sum lation, argued to the jury 
that an inference, adverse to the government, should be 
drawn because several F.B.1. agents had not been called 
as witnesses to identify the voice of Frank Amendola (Tr. 
540-541). He objects that Judge Zampano then instructed 
the jury, in essence, that the failure to call a witness 
available to both parties } 
draw an inference unfavorable to either party, or to 


ermits the jury to properly 


i 


’ 


draw no inference at all. 


In support of his argument, the appellant ci 
United States Ex Rel. Cannon V. sn ith, 527 F.2d 702 
1 Cir. 1975) in which a court, in the course of a 
suppression hearing, drew an unfavorable inference from 
the failure of the government to call two witnesses on 
the issue of an unduly suggestive lineup (ine individuals 
had been pre ent at he lineup . Id, al 705. Here, how- 
ever, the issue was Agent Connolly’s voice comparison, 
and there was no evidence that the monitoring agents 
named by appellant’s counsel had ever made, or even 
been able to make, voice comparisons to identify Amen- 
dola. Clearly it would be unfair, under these circum- 
stances, to instruct the jury to draw an unfavorable in- 
ference from their absence especially when they were 
equally available to the appellant. Of course, the focal 
point on this issue is that the substance of Judge Zam- 
pano’s charge has been ‘eviously approved by this Court 
and has been the rule of this Circuit for many years. 
United States v. Ploof, 464 F.2d 116, 119 (2d Cir.), cert. 
denied, 409 US. 952 (1 fe United states V. Crisona, 


416 F.2d 107, 118 (2d Cir. 1969), cert. denied, 397 USS. 
961 (1970); United States v. Evanchik, 413 F.2d 950, 
953-954 (2d Cir. 1969). The United States, therefore, 
respectfully urges this Court to adhere to its prior de- 
cisions and uphold the charge as given by the District 
Court. 


Vill. 


The tolling of the statute of limitations on a 
state gainbling misdemeanor has no effect on a 
federal prosecution for violation of 18 U.S.C. § 1955. 


The appellant contends that the indictment must be 
dismissed because he was indicted on federal charges 
subsequent to the tolling of the state gambling statute. 
This argument has several serious flaws. 


In the first place, appellant contends that the federal 


charges involved the time period of January 17 to January 
27 1973, and therefore the state statute of limitations 


had run by the time he was indicted in May, 1974. In 
point of fact, his indictment charges a continuing offense 
from January 1, 1973 to July 16, 1973, and a conspiracy 
covering the same time pe viod. Moreover, the appellant 
does not challenge the fact that the government offered 
unrebutted evidence of his participation in the gambling 
business in July of 1973. The state statute, quite simply, 
had not run at the time appellant was indicted. 


The appellant also errs in assuming that the 
“sovereign” in this case is the State of Connecticut. It 
should. however, be obvious to him, by this point, having 
been indicted under federal statutes, by a federal grand 
jury, and tried in a District Court, that the sovereign is 
the United States of America. The illegality of his acts 
under state law is merely the jurisdictional predicate 


under which federal pewer is invoked. Cf., United State 
v. Smaidone, 485 F.2d 1338, 1343 (10th Cir. 1973), cert. 


denied, 416 U.S. 936 (197 In analogous ituations, 
the Courts in Smaldone, Id. and United St: tes v. Ch ‘riz, 
388 F. Supp. 858, 863 (D. Conn.), aff'd, 525 F.2d 289 


(2d Cir. 1975), held that the repeal of the jurisdictional 
state gambling statutes did not nullify fede ral gambling 
prosecutions. Finally, in a cas¢ precisely on point, which 
is blithely dismissed by the appetlant, the Fifth Circuit 
stated, quite clearly, that since the gravamen of the 
indictment was the violation of federal law, the state 
statute of limitations was not to be incorporated into the 
federal statute. United States v. Revel, 493 F.2d 1, 2-3 
(5th Cir.), 7 hearing denied, 495 F.2d 1372 (5th Cir. 
1974), cert. denied, 421 U.S. 909 (1975). 


For these reasons, the District Court’s denial of the 


Motion to Dismiss the Indictment should be upheld. 


CONCLUSION 


Based on the above-stated reasoning and av- 
thorities, the United States suggests that the issues 
raised by the appellant are either factually insuffi- 
cient or contrary to established law, statutory and 
decisional, and we therefore respectfully urge that 
the rulings of the district court be upheld and the 
conviction affirried. 


Respectfully submitted, 


PETER C. DORSEY, 
United States Attorney for the 
District of Connecticut, 
270 Orange Street, 


New Haven, Connecticut 06510. 
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